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STREAMING MOGULS ARE BITING THE HAND THAT FEEDS
THEM: ARTISTS BEG FOR A CHANGE IN INTELLECTUAL
PROPERTY LAWS
By: Alyssa Goldrich*
I. INTRODUCTION
Long before the genesis of the iPod, music was the center of many cultural
festivities and celebrations. Music experts have stated that societies around the world have
been enjoying music since the prehistoric times.1 The mediums used to produce music have
changed drastically over time, transforming listening to music from a rare luxury to an
integral part of the world. As technology evolves, one thing remains consistent - billions of
people around the world continue to engage in the universal culture of music consumption.
The prevalence of this culture can be understood through an analysis of the progression of
music and its evolution from a pastime to an industry.
In the Middle Ages, the purpose of music was to improve upon a society that lacked
in both elegance and refinement, due to the violence of the previous era.2 During this time,
medieval music could only be heard via a live recital, and typically consisted of "religious or
secular music of the church.",3 As decades passed, music became increasingly prevalent in the
world, bringing a variety of people together for events such as: coronations, operas,
gatherings, and prayer. 4 It was not until the introduction of the phonograph in 1877, when
5
people were able to record music on a tangible medium and play it back at their leisure.
Thus, the phonograph completely revolutionized the music industry, which created a domino
effect for millenniums to come.
Within the past decade, Apple 7 has capitalized on the innovation brought on by the
phonograph, which took accessing music to a whole new level. As a direct result of Apple's
. J.D. Candidate, Maurice A. Deane School of Law at Hofstra University, 2017. I would like to thank the staff
of the Journal of International Business & Law, for giving me this opportunity and for their extremely diligent
work in preparing this note for publication. I would also like to thank my father, Judd, and my brothers, Jesse
and Sean, for their unwavering love and support throughout this process. They inspire me every day and none
of this would have been possible without them.
Dan Albright, The Evolution ofMusic Consumption: How We Got Here, TECHNOLOGY EXPLAINED BLOG
(Apr. 30, 2015), http://www.makeuseof.com/tag/the-evolution-of-music-consumption-how-we-got-here/.
2 MEDIEVAL Music, http://www.medieval-life-and-times.info/medieval-music/ (last visited Apr. 23, 2016).
3 Id.
4 Music Timeline, INFO PLEASE, http://www.infoplease.com/ipea/A0151192.html (last visited Dec. 22, 2016).
3 Albright, supra note 1.
6 About Pandora Radio, PANDORA, https://www.pandora.com/about. After the phonograph was introduced to
the world, inventors continued to be innovative constantly improving upon previous inventions. As seen in a
recent example, when Pandora penetrated the music scene with their digital radio, many other companies
caught on, such as Spotify and Tidal. Id.
7 Apple, Inc. is a multinational technology company that sells computer software and technology and
specializes in online services.
8 Alex Pahm, Seven Ways iTunes Chagned the Music Industry, BILLBOARD MAG. (Apr. 25, 2013),
http://www.billboard.com/biz/articles/news/1 559622/seven-ways-itunes-changed-the-music-industry.

Published by Scholarly Commons at Hofstra Law, 2016

1

Journal of International Business and Law, Vol. 15, Iss. 2 [2016], Art. 10

THE JOURNAL OF INTERNATIONAL BUSINESS & LAW

novelty efforts, music listeners worldwide can pay a monthly fee to have instant access to a
database of over 25 billion songs to take with them anywhere they go. 9 This phenomenon is
known as music streaming and the world has taken a liking to its efficiency.1" Competitors of
Apple, such as Spotify, Pandora, YouTube, and Tidal, have also contributed to the frenzy
surrounding streaming by introducing their own streaming services." Although there are
numerous streaming services available to consumers, this Note will only discuss the most
popular options, which are listed above.
The availability of a multitude of streaming services for consumers to choose from
has had a substantial impact on business competition that is not all positive.12 While
streaming services continue to fight tirelessly to remain competitive in the "new" music
industry, the artists who have made it possible for these services to exist are seeing lower
revenues from their work product than ever before. 3 One reason for this decline is that
intellectual property laws,14 both domestic and international, are not keeping up with the
rapidly changing industry to provide adequate protection for artists. 15 Throughout the years,
music technology has significantly developed, making it hard to imagine a time where any
particular song could not be accessed at the click of a finger. This is a far cry from the days
where music was only available through live performance or a tangible medium. 16 As a result,
protecting an intangible work that is being delivered all over the world through cyberspace is
much more difficult than protecting ones physical property. Such protection would essentially
require one who is attempting to preserve a work to be present in thousands of different
places in order to physically remove the digital file from computers and mp3 devices that
have accessed it.
Although the arrival of streaming services brings about much excitement for
consumers and streaming providers, it has created a number of economic and legal problems
for aspiring and veteran artists. 7 For example, services that offer new members a free trial

9 iTunes

Store Sets New Record with 25 Billion Songs Sold, APPLE.COM
(2013), https://www.apple.com/pr/library/2013/02/06iTunes-Store-Sets-New-Record-with-25-Billion-SongsSold.html (last visited Dec. 17, 2015).
1oSee generally Chris Leo Palermino, Music Streaming Services Have Racked Up a Trillion Plays in 2015
Alone, DIGITALTRENDS.COM (Aug. 13, 2015), http://www.digitaltrends.com/music/streaming-music-services-

pass-1-trillion-plays-2015/ (discussing the amount of people worldwide who have "acquired data from
YouTube, Spotify, SoundCloud, Pandora, Rdio, Vimeo, and Vevo").
" Ben Taylor, By the Numbers: The Streaming Music War (and Who's Winning), TIME MAG. (Aug. 14, 2014),
http://time.com/3109273/streaming-music-services-compared/.
12 See generally, Paul Resnikoff, Streaming Services Have 99 Problems.And They Are..., DIGITAL MUSIC
NEWS (Sept. 18, 2014), http://www.digitalmusicnews.com/2014/09/18/streaming-services-99-problems/.
13 Id.

14 What is Copyright?, RIGHTSDIRECT, www.rightsdirect.com/international-copyright-basics/ (discussing how
copyright laws have been typically geared to protect physical manifestations of a work, which have since been
transformed with the introduction of the internet because physical music files can now be transmitted digitally,
which makes protection of copyrights much more difficult).
"sSee generally Edward R. Hearn, DigitalDownloads and Streaming: Copyright andDistributionIssues,
INTERNETMEDIALAW.COM, http://www.internetmedialaw.com/articles/digital-downloads-and-streaming-

copys-ight-and-distribution-issues/.
16Such as: CD,8-track tape, and vinyl records.
17 Hugh McIntyre, IndependentArtists Are Being Advised Not To Sign Up ForApple's Streaming Service,
FORBES MAG. (June 17, 2015), http://www.forbes.com/sites/hughmcintyre/2015/06/17/independent-artists-arebeing-advised-not-to-sign-up-for-apples-streaming-service/.
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typically do not pay independent artists during this period.' 8 Given that revenue is so low
during the trial periods, the streaming companies focus their efforts on well-known artists in
19
order to retain their music catalogs for their service, thus enticing more users. In the past
decade, the decline of revenue from music streaming services has become a major topic of
discussion. Correspondingly, a three-judge panel at the Copyright Royalty Board ("CRB") is
now involved in regulating rates and percentages at which artists are paid in order to increase
artist payouts. 20 The CRB felt it necessary to intervene for fear that artists, big and small,
would become unhappy with the current compensation rates and pull their music from
21
streaming services all together. Concurring with this interference, an article featured in
Forbes Magazine stated, "without a sustainable rate structure, innovation and investment will
be driven out of the marketplace. 22 However, this Note does not provide a comprehensive list
of the legal issues related to music streaming, nor does it touch upon each issue. Instead, the
purpose of this Note is to explore how the evolution of the music industry has diminished
artists ability to be fairly compensated for their works, as well as examining how this
unfairness may be rectified through an amendment to current intellectual property law. While
a majority of this Note will discuss artists revenue reduction in relation to the intellectual
property laws of the United States, the issue will also be considered on an international scale,
specifically addressing the laws of India, China, and the United Kingdom.
Following the introduction in Part I above, Part II of this Note will briefly discuss
the history of music sales before it goes on to highlight the various platforms used to stream
music worldwide and examine the way each company provides compensation to its artists.
Part III will set forth the relevant intellectual property laws of the four countries discussed in
this Note and address substantive differences between them. Part IV will elaborate on the
economic impact these music-streaming services have brought about. Finally, Part V suggests
minor modifications in legislation that will better effectuate intellectual property laws and
help resolve the unfairness currently surrounding Artist royalty payments.
II. EVOLUTION
A. History of Music Sales
In the past one hundred years, the world has adapted to a variety of innovations in
music technology ranging from the phonograph, the vinyl record, the 8-track tape, and the
compact disc. 23 While these mediums vary in shape, size, and material, the process by which
24
a consumer acquires them remains intact. After an artist recorded their music and embedded
the composition onto one of these mediums, a consumer could physically go to the store and

18 Id.
19 Id.
20 See generallyChristopher Versace, Government Officials to Decide Futureof Music Streaming, FORBES

MAG. (May 18, 2015), http://www.forbes.com/sites/chrisversace/2015/05/18/govemnent-officials-to-decide-

future-of-music-streaming/.
21 Resnikoff, supra note 12.
22 Id.
23 Albright, supra note 1.
24 Id.
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purchase the artist's music. Once purchased, playback of the track typically required an
external device, making listening to music difficult when not at home.
In 2006, purchasing an album would set a consumer back roughly $19.95.26 From
that expense, royalties would be divided to pay the people involved in producing that album.27
Artists would typically receive 6.6%, producers 2.2%, songwriters 4.5%, distributors 22%,
manufacturers 5%, and retailers and record labels each 30%. 28 While these numbers are only
an approximation, they illustrate how little artists make through the physical sales of their
albums.
In order for artists to make a living via album sales, they would need to sell a
significant number of albums just to break even. For example, an artist such as Taylor Swift,
may make a meaningful profit if they sell millions of records, but this is not a possibility for
many of the smaller, less acknowledged artists.29 The reality for less prominent artists that
generate a smaller fan base, and in turn have less people consuming their music, results in
30
profit margins for the artist falling well below the average percentages stated above.
Streaming services attempted to resolve this problem by making music readily available to a
broad range of consumers.
In 2003, music lovers welcomed iTunes, the first online music-streaming platform
that allowed listeners to download music directly to their computers without ever having to
leave their home. 3 1 The birth of iTunes sparked a domino effect in the music industry, forever
changing the way consumers purchase music. 32 Its rapid popularity was driven by the
introduction of a unique feature that allowed consumers to purchase single songs for 99 cents,
as opposed to entire albums.33 As millions of consumers caught on to this cheap and efficient
means of acquiring music, the world said goodbye to the music industry as it was. 34 In a little
over a decade, Apple gifted the world with the iPod, a compact MP3 player that made music
portable; the iPhone, which combined the capabilities of an MP3 player and a cellphone; and
35
the iCloud, which provided a digital database to store user information.
The demand for music skyrocketed when nearly 800 million users incorporated the
iPod into their everyday life.36 Savvy business entrepreneurs caught on to the music frenzy

25

Id.

26 Keif, Record Sales: Where

Does the Money Go?, BANDZOOGLE, (Jun. 9, 2006),
https://bandzoogle.com/blog/record-sales-where-does-the-money-go.
27

Id.

28

Id.

29 Id.

30 Id.
31 Apple

Launches the iTunes Music Store, APPLE.COM (Apr. 28, 2003),
https://www.apple.com/pr/library/2003/04/28Apple-Launches-the-iTunes-Music-Store.html.
32 See generally, Brandon Griggs and Todd Leopold, how iTunes changed music, and the world, CNN
TECHNOLOGY, (April 26, 2013), http://www.cnn.com/2013/04/26/tech/web/itunes-lOth-anniversary/.
33 id.

34 Adrian Covert, A Decade of iTunes Singles Killed the Music Industry, CNN MONEY, (Apr. 25, 2013),

http://money.cnn.com/2013/04/25/technology/itunes-music-decline/.
35 id.
36

id.
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and created their own platforms for music streaming, such as Spotify and Pandora.37 The
creation of these companies continued to revolutionize the music marketplace. By 2007
digital singles overtook CDs generating $819 million in sales, compared to just $500 million
for CDs.38 Currently, consumers are presented with over a dozen streaming services to choose
from, making the CD a thing of the past.
B. Streaming
The debut of streaming sent the music industry into a structural evolution.3 9 The
birth of iTunes forced the world to adjust to a new era where people were accessing music
through digital services, rather than purchasing it. 40 Economic competition in the music
marketplace made way for companies like Spotify, Pandora, Tidal, and YouTube to enter the
music scene. 41 These companies quickly recognized the popularity of music streaming and
42
invented their own versions of digital music access. These novel platforms capitalized on
the features iTunes made so successful, while providing a slightly unique spin. 43 Consumers
were now given the option to purchase a monthly subscription to each platform in return for
an electronic database consisting of millions of songs accessible at any moment. 44 However,
if consumers do not want to pay for the subscription, they are still able to access the database
by agreeing to listen to periodic sponsored ads. 45 Additionally, streaming allows artists to
penetrate international boarders, and expand their fan base. 46 What once required
manufacturing, packaging, and shipping, now only mandates the click of a finger. Similarly,
artists who were once popular only within their own country are now being heard and shared
worldwide. While these services have benefited artist's popularity, they have diminished
their ability to earn a respectable living from their works.4 7

Steven Bertoni, Spotify"s Daniel Ek: The Most ImportantMan In Music, FORBES MAG. (Jan. 4,2012),
http://www.forbes.com/sites/stevenbertoni/2012/01/04/spotifys-daniel-ek-the-most-important-man-inmusic/#44f214412026.
38 Covert, supra note 34.
39 Max Willens, The Music Industry Desperately Needs a Global Rights Database,But No One Knows nho
Will Payfor It, INTERNATIONAL BUSINESS TIMES (Oct. 7, 2015), http://www.ibtimes.com/music-industrydesperately-needs-global-rights-database-no-one-knows-who-will-pay-it-2129412.
4 id.
41 See generally Dave James, Apple Music vs Spotify, Tidal and the Rest, TECHRADAR (Nov. 20, 2015),
http://www.techradar.com/us/news/audio/apple-music-vs-spotify-vs-play-music-vs-tidal-vs-deezer- 129624.
42 Id.
17

43 id.

Sarah Mitroff, Six Things to consider when choosing a streaming-music subscription,CNET (Sept. 25, 2015),
http://www.cnet.com/hw-to/spotify-rdio-and-more-how-to-get-started-with-subscription-music-services/.
4

45 Id.
46

Steve Knopper, Streaming Music CompaniesBattlefor InternationalEars, ROLLING STONE MAG. (Feb. 26,

2015), http://www.rollingstone.com/music/news/streaming-music-companies-battle-for-intemational-ears20150226 (discussing the "nine countries at the heart of global streaming domination").
47 See generally Nomi Prins, Spotify Racks Up A StreamingMilestone: Artists Settle In For The Fight, FORBES
MAG. (May 14, 2015), http://www.forbes.com/sites/nomiprins/2015/05/14/spotify-racks-up-a-streamingmilestone-artists-settle-in-for-the-fightl (discussing how little Artists are being paid per play for music streamed
on Spotify).
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Despite music demand steadily increasing, sales plummeted.48 According to the
Recording Industry Association of America ("RIAA"), the introduction of streaming services
caused revenue to be cut nearly in half, plunging from $11.8 billion in 2003 to $7.1 billion in
2013. 49 This notable decline is directly attributed to the fact that access to these streaming
services comes at a small price. 50 For a fixed monthly fee, users can stream an unlimited
amount of music. If users wish not to pay, they may take advantage of "freemium" streaming
services, which rely solely on ads to bring in revenue.5 From these fixed rates, artists are
paid per play a trivial royalty percentage, while the record companies and streaming
corporations collect the remainder.5 2 As it can be seen, the benefit these fixed rates have
conferred upon consumers is obvious. However, the. intense demand for music, resulting in
billions of streams daily with a less than fair reparation system for artists has deprived them
of their right to be adequately compensated for their works.53 To further illustrate the notion
of declining revenues for artists through streaming services, this note will later analyze the
royalty amount each individual service pays its artist.
1. Spotify
When Spotify launched in 2008, the service gained instant attraction in its promise
to provide labels with an alternative to piracy. 4 The company offers music at a low monthly
fee of $9.99 for unlimited music; it provides its users with less incentive to illegally download
music. 55 The service allows consumers to access millions of songs and add them to their own
creative playlists. 56. To do so, consumers can take advantage of the "freemimum" option, or
pay a monthly fee to receive the benefits "ad free., 57 Spotify is now arguably the most
popular of all the streaming services. The company has launched in "32 of the 37 countries
where streaming is the top digital revenue source." 58 As a result, Spotify holds half of the $1.5

4

Covert, supra note 34.

49 Id.
50 Id.

51Chris Leo Palermino, Streaming Services GeneratedA Third OfAll Music Revenue In FirstHalf of2015,
DIGITALTRENDS.COM (Sept. 22, 2015), http://www.digitaltrends.com/music/one-third-of-2015-music-industryrevenue-is-from-music-streamers/.
52 Resnikoffsupra note 12. (discussing the disconnect between the revenue streaming services surmount and
the amount being paid out to the Artists).
13 Prins, supra note 47.
' Covert, supranote 34.
s5 Bobby Owsinski, I Hope Apple Kill Free Streaming, But Not For The Reason You Think, FORBES MAG.
(May 5, 2015), http://www.forbes.com/sites/bobbyowsinski/2015/05/05/i-hope-apple-kills-free-streaming-butnot-for-the-reason-you-think/.
56 See generally John Patrick Pullen, Everything You Need to Know About Spotify, TIME MAG. (June 3, 2015),
http://time.com/3906839/spotify-tips/.
57 Id.

58See generally Glenn Peoples, What Do Spotify and OtherStreaming Services Pay Around the World?,
BItLBOARD MAG. (May 13, 2015) (discussing some of Spotify's top earning revenue countries citing Austria,
the United States, Sweden, Denmark and China as a few of its top earners).
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billion global subscription streaming market.59 In the United States, Spotify marked a 90
percent growth in subscription revenue in 2014. 60
Despite Spotify's personal success, the company has been at the center of the
streaming revenue controversy. A major source of the company's criticism stems from the
fact that they hold a substantial portion of the streaming industry's market and revenue, and
are still paying their artists next to nothing. 62 According to Forbes Magazine, Spotify's per
stream royalties remain diminutive at $0.005 per stream. In correlation with its low royalty
payments, the company's free listening option has also attracted negative attention. 64 The idea
behind this disapproval is that allowing consumers to listen to the service for free impinges on
potential artist royalties. 65 Thus, taking away a consumers option to stream music for free,
will force listeners to pay to access the music.6 Demanding that users pay a listening fee
would result in higher revenues for the company that would then be disbursed accordingly to
its artists. 6' The contention surrounding Spotify peaked when Grammy Award winning artist
Taylor Swift banned her 1989 album from being played on the company's service.68 In an
interview with Time Magazine, Swift stated:
In my opinion, the value of an album is, and will continue to be, based on
the amount of heart and soul an artist has bled into a body of work, and the
financial value that artists (and their labels) place on their music when it
goes out into the marketplace. Piracy, file sharing and streaming have
shrunk the numbers of paid 69
album sales drastically, and every artist has
handled this blow differently.
Swift's modeled respect for artistry and music has many questioning why other
artists do not follow suit and withdraw their music as well. The answer to this question is
YouTube.

59 Id.
6 Id

61Id. (discussing the controversial issues that are of central concern to artists surrounding music streaming).
62 Peoples, supra note 58. (discussing how Spotify holds half of the $1.5 billion global subscription streaming

market and have marked a 90 percent growth in subscription revenue for 2014).
63 id.
64Id.
65 Id.

61 See generally Claire Groden, Free Spotify may be about to change dramatically, FORTUNE MAG. (Aug. 11,

2015), http://fortune.com/2015/08/1 1/spotify-free/.
67

Id.

61

See generally Pamela Engel, Taylor Swift Explains Why She Left Spotify, BUSINESS INSIDER (Nov. 13.

2014), http://www.businessinsider.com/taylor-swift-explains-why-she-left-spotify-2014-1 1.
69 Jack Linshi, Here's Why Taylor Swift Pulled Her Music From Spotify, TIME MAG. (Nov. 3,2014),
http://ime.com/3554468/why-taylor-swift-spotify /.
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2. YouTube
YouTube is a free video sharing website that allows users to create, watch, and share
videos online. 70 The site was created in 2005, and has since gained enormous traction in the
digital world calculating roughly six billion hours of video watched by its users every
month. 71 YouTube aims to promote individual creativity by allowing its users to create,
watch, and share their own works, including but not limited to: remixes, covers, lyric videos,
and response videos.72 However, by offering this loosely regulated
avenue of creativity, the
73
company inadvertently generated a new platform for music piracy.
YouTube is home to thousands of user-generated videos encompassing nearly every
chart topping song. The easily accessed site allows users to play artist's tracks for free, as74
many times as they want, as often as they want, so long as their internet connection endures.
Even artists like Taylor Swift, who have opted out of streaming services, are not immune to
YouTube's reach.75 Major record labels can exercise their protections under copyright law by
holding their official videos back from YouTube, but would be engaging in a virtual game of
"whack-a-mole" trying to take down every fan generated lyric video that is posted.76
YouTube dominates the streaming industry aggregating over one billion active users.
Therefore, individually attempting to police YouTube's content is a time-consuming
activity.77 Thus, when compared to YouTube, streaming services become the lesser of the
evils. The rationale behind this idea is that it is better for artists to be paid even the most
minuscule amount for their works, rather than make no profit at all.
3. Apple Music
It is no secret that Apple has been at the forefront of music innovation since the
company's inception. It seems that every year they introduce yet another sleek, user-friendly
device that sends competitors into a wild frenzy attempting to duplicate their products.
Accordingly, in 2015 Apple entered the music-streaming arena ahead of the game. 78 Apple
now offers it's near one billion iTunes users a selection of music attuned to each users

70 What is YouTube, DIGITAL UNITE, http://digitalunite.com/guides/tv-video/what-youtube, (last visited Apr.

22, 2016) (discussing that YouTube was created in 2005 and "allows billions of people to discover, watch and
share originally-created videos. YouTube provides a forum for people to connect, inform, and inspire others
across the globe and acts as a distribution platform for original content creators and advertisers large and
small").
71Davey Alba, YouTube's Music App Could Rule All StreamingServices, WIRED (Nov. 12, 2015),
http://www.wired.com/2015/11/youtube-music-opens-sites-enormous-music-collection-to-all/.
72 id.

73 Covert, supra note 34.
74 Rolfe Winkler, YouTube: I Billion Viewers, No Profit,WSJ (Feb. 25, 2015),
http://www.wsj.com/articles/viewers-dont-add-up-to-profit-for-youtube- 1424897967.
75 Owsinski, supra note 55.
76 Id.

77 Alba, supra note 71.
78Nelson Granados, Apple Music Launch: Too Bad Steve Jobs Is Not Around, FORBES MAG. (June 30, 2015),
http://www.forbes.com/sites/nelsongranados/2015/06/30/apple-music-launch-too-bad-steve-jobs-is-notaround/.
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individual music taste based upon their prior listening history.79 Forbes Magazine noted that
early reviewers of the streaming platform affirmed that the "For You" curated playlists were
completely in sync with their listening habits.80 Additionally, Apple incorporated their
personal assistant feature, better known as "Siri", to further enhance the user listening
experience. Consumers now have the option of voicing their requests to Siri for an instant
through the company's vast library, which is
playback, saving them the hassle of searching
2
comprised of more than 30 million songs.8
To launch its platform, Apple offered its consumers a free three-month trial in hopes
that users would take a liking to the service and opt-in to paying its $10 monthly fee.83 The
company's hopes of falling under the radar, when suggesting they would not be paying artists
a royalty fee during their free trial period, were demolished when Taylor Swift took to
Tumbler to defend her property. 84 Swift quarreled, "[w]e don't ask you for free iPhones,
please don't ask us to provide you with our music for no compensation. 85
Apple heard Swift's message loud and clear. 86 Less than 24 hours later, the company
vowed to pay all of its artists royalties during the three-month trial period.8 7 Additionally,
Apple pledged to pay labels 0.2 cents per stream, which equals out to roughly $1 for every
500 streams.8 8 While these rates are comparable to competitor's payouts, Apple hopes to
consume the lion share of paid subscriptions in the future, thus affording to pay their artists
in order to
higher premiums. 89 The company aspires to secure roughly 100 million subscribers
9
0
million.
80
nearly
by
Spotify,
competitor,
leading
its
outpace
substantially
4. Pandora Radio
Pandora Radio emerged on the music scene in 2000 and operates similarly to many
of its competitors with a slightly distinct spin.91 Pandora offers listeners a more restrictive, but
entirely free option to listen to music. 92 The company derives a majority of its revenue from
embedded advertisements, which routinely interrupt users listening experience. 93 However, if
a consumer wishes to gain access to Pandora's music library "ad free", they may do so by

79 id.
80 Id.
81

Id.

82

Id.

Yoni Heisler, How Much Apple is Paying Artists On Apple Music (it's Less Than You Might Think), BGR
(June 25, 2015), http://bgr.com/2015/06/25/apple-music-royalty-payments-2/.
83

Ben Sisario, With a Tap of Taylor Swift's Fingers,Apple Retreated,NY TIMES (Jun. 22, 2015),
http://www.nytimes.com/2015/06/23/business/media/as-quick-as-a-taylor-swift-tweet-apple-had-to-change-itstune.html?ref-topics.
85 Id. (discussing Taylor Swifts incessant need to protect her artistry).
84

86 Id.
87 Id.

8 Heisler, supra note 83.
89 Sisario, supra note 84.

90Heisler, supra note 83.
91See generallyAbout PandoraRadio, PANDORA, https://www.pandora.com/about.
92 Id.

93 Id.
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purchasing "Pandora One." 94 Further, Pandora encourages their users to make note of the
music they wish to hear more or less of, by choosing from their like and dislike buttons. This
feature allows Pandora to cater to each of its users listening tastes. It is features such as those
that tailor to consumer interests that have allowed Pandora to boast approximately 250 million
users who habitually access their one million-song database.9
Unlike other streaming services, Pandora calculates its royalty payout rates by
dividing each streamed song into two categories. 96 The first category belongs to those songs
streamed via Pandora One, Pandora's premium service. The royalty rate for premium streams
equals $.0025 per stream. 97 The second category distributes royalty payments based on the
company's non-subscription users, paying rates up to $.0014 per stream. 98 While Pandora's
royalty payments closely mirror those of its competitors, artists have nonetheless become
99
increasingly agitated with how low that number continues to remain.
5. Tidal
As technology continues to engulf the music industry, artists are fighting back. 1°° In
an effort to revert consumer's view of music back to art, rap mogul Jay-Z created Tidal. 10 1
Accordingly, in order to spearhead his vision, the rapper enlisted the help of fellow music
icons such as Beyonc6, Rihanna, Kanye West, and Madonna in creating a platform where
"love of music is the foundation." 102 Building upon this foundation, Tidal's business model
promises to pay artists the highest royalty percentage of all the streaming platforms offered in
03
the market, in order to rectify the damage streaming services have conferred upon artists.'
Thus far, Tidal is leading the industry in artist pay out rates, paying its artists $.0070 per
play. 104 At first glance, this amount may seem significantly low. However, Tidal actually
offers musicians a rate that is five percent higher than that offered by many of the company's
competitors, such as Spotify. 1° 5 Although this may be true, in order to pay artists a higher
royalty per play, Tidal does not offer its users a "freemimum" option, making its platform the

9

About PandoraOne, PANDORA, http://www.pandora.com/one (last visited Mar. 22, 2016) (discussing how

consumers can purchase a monthly subscription of "Pandora One" for $4.99 per month).
95Trevir Nath, How Pandoraand Spotify PayArtists, INVESTOPEDIA (Oct. 28, 2015),
http://www.investopedia.com/articles/personal-finance/12 1614/how-pandora-and-spotify-pay-

artists.asp?header-alt-b.
96 Id.
97 Id.
98 Id.
99 Id.
10o Alex Heath, Everythingyou need to know about Tidal,Jay Z's streamingmusic service, TECH INSIDER

(Feb. 19, 2016), http://www.techinsider.io/what-is-tidal-and-why-you-should-try-it-2016-2.
101Id.
102 Id.
103 Id.
104

Meg Miller, What Major Music Streaming Services PayArtists, Visualized, FASTCODESIGN.COM (July 15,

2015), http://www.fastcodesign.com/3048607/what-maj or-music-streaming-services-pay-artists-visualized.
105Corrinne Jurney, Where Does Tidal Stand With Apple EnteringStreaming Market?, FORBES (Jun 8, 2015),
http://www.forbes.com/sites/corinnejumey/2015/06/08/where-does-tidal-stand-with-apple-entering-streamingmarket/.
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most expensive of the options available to consumers. 1 6 As a result, Tidal has a smaller user
base than other streaming services, forcing artists who license exclusively to Tidal to rely on a
of a smaller group of users to play their track in order to see a substantial
larger percentage
1
payout. 07
It is evident that music-streaming services are continuing to gain popularity among
consumers. In 2015, a report issued by the Next Big Sound stated one trillion songs were
streamed in the first six months of the year.108 This report was based on data compiled from a
handful of the world's most popular streaming services, not including Apple Music, which
was set to launch later that year. 1°9 The quantity of streaming users has peaked and it is a
direct result of the variety of platforms available to them.
This confounding popularity paved the way for streaming supporters to argue these
services only seek to benefit artists by exposing their music to audiences that would not have
otherwise been reached. While music listeners were once bound to the notion that the only
way to become familiar with a song is to hear it playing on the radio, the new era of music is
ruled by the Internet and has freed consumers from times of music solitary. Music lovers all
over the world are now exposed to billions of songs from thousands of different countries and
cultures all around the world. The capability to stream music has made it possible for artists
that were once purely domestic to expand their reach beyond their countries boarders and gain
a broader fan base.
In the midst of all the conversation surrounding streaming services, it is easy to
forget there are actually laws in place enacted to combat issues such as those arising from
digital music streaming. The earliest form of governmental protection of copyrights came in
1710 with the introduction of the Statute of Anne. 11 However, in order to keep up with a
continuously innovative society, new legislation was needed to maintain the security of
individual property rights. Part III will discuss modem copyright laws that are currently set in
place that may relate to digital music streaming and the benefits and consequences that
accompany the activity.

106 Heath, supra note 100 (explaining that Tidal costs $9.99 per month for a subscription, also offering a 50%

discount for students).
107 Palermino, supranote 51.
108 Pahm, supra note 8.
109 Id.
110 Karl-Erik Tallmo, The History of Copyright:A CriticalOverview With Source Texts in Five Languages,
http://www.copyrighthistory.com/anne.html (explaining that the Statute of Anne was set in place to ensure that
any person who copies, reprints or publishes a work taken without the consent of its author be subject to
penalties as set forth by law. This statute aimed to encourage creativity and innovation by affording those who
do so protection and an avenue for remedies).
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Ill. INTELLECTUAL PROPERTY LAW
The concept of intellectual property law generally involves topics such as copyright,
trademark, and patent. 1' This Note will focus solely on the laws the govern copyright,
specifically, copyright laws relation to music streaming. A copyright is a legal device that
gives the creator of a literary, artistic, musical, or other creative work, the sole right to publish
and sell that work. 12 Copyright owners have the right to control the reproduction of their
work, including the right to receive payment for that reproduction. " 3 An author may allow
publishers
another to temporarily use those rights or may sell those rights to others, including
5
4
or recording companies."1 A violation of a copyright is called an infringement."
A song has two copyrightable parts: the sound recording itself and the musical work,16
which consist of the musical composition and, if applicable, the lyrics that accompany it.
Each fragment of the copyright can be registered to a different owner" 7 and each owner has
the ability to obtain three different licenses to accompany their copyright protection." 8 The
first is a mechanical license for the reproduction and distribution of a song, typically seen
through the sale of CDs and digital downloads. 119 Next, a copyright owner can obtain a public
performance license, which grants them the ability to digitally transmit their sound recordings
via Internet radio or concerts. 1" ° Finally, a copyright owner can obtain a synchronization
("synch") license, which is temporarily granted to third parties for use in commercials,
movies, and video games.121 For example, if Spotify were attempting to obtain an artist's song
for their music catalog they would need to procure both a mechanical and public performance
license from each rightful owner. 122 In addition to the many components that comprise
copyright laws, both domestically and internationally, copyright law has a vast history within
our world. As time progresses and technology evolves, copyright laws adjust their standards
to afford protection to new subjects of works.23

11 See generally WIPO IntellectualPropertyHandbook: Policy, Law and Use, WORLD INTELL. PROP. ORG.,
http://www.wipo.intlexport/sites/www/about-ip/en/iprm/pd/chl .pdf (last visited Mar. 10, 2016).
112 Copyright, THE FREE ONLINE DICTIONARY, http://legal-dictionary.thefreedictionary.com/copyright (last
visited Jan. 27, 2016).
113 Id.
114 Id.
115 Id.
11 Pulkit Chandna, Proposed Changes in Copyright Law Could Render Online Music StreamingMore
Expensive, TECHHIVE (Feb. 11, 2015), http://www.techhive.com/article/2882758/proposed-changes-incopyright-law-could-render-online-music-streaming-more-expensive.html.
"' Id. (explaining how the copyright to a sound recording is usually owned by songwriters' or music
publishing companies while the copyright in the musical work itself is typically owned by the recording Artist
or their record label and these different ownerships are completely separate from one another).
118 Id.
"9

20

Id.

Id.

'21
Id. (Not a comprehensive list for what synch licenses are used for, these are only the most common.)
...Chandna, supra note 116.
123 Todd Brabec, The Evolution of Music Copyright Law And How It Affects Creators,HYPEBOT.COM (Sept. 1,
2015), http://www.hypebot.com/hypebot/2015/09/the-performance-right-juncture-sound-recordings-draft.html.
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A. The Berne Convention
The Berne Convention is an international agreement governing copyright that was
first created in Berne, Switzerland in 1886.124 The Berne Convention formally mandated
several aspects of copyright law.125 For example, copyright under the Berne Convention is
12
automatic; it is prohibited from requiring formal registration. 6 As a result, countries began
recognizing copyrights held by the citizens of other participating countries. 127Thus,
introducing the first idea of international copyright law. As of 2014, there are 169 total
countries contracting under the Berne Convention, including the United States, the United
Kingdom, China, and India.128 The agreement compels those in its scope to treat the copyright
129
of other citizens with the same dignity as it would those of it own country. Essentially, the
purpose of the Berne Convention was to ensure that if one were to write a book in France,
someone in China could not copy it and claim it as his or her own. 13 Additionally, the
required participating countries to provide strong minimum standards for copyright
agreement
3
'
law.1
These minimum standards offer copyright owners the exclusive right: to translate,
32
The convention also
make derivative works, perform their works publically, and broadcast.
work and the right
of
the
authorship
provides for "moral rights", which are the right to "claim
is
to object to any mutilation, deformation, or other modification of... that prejudicial to the
author's honor or reputation."' 33 Furthermore, the minimum standards established by the
Berne Convention include the protection of one's copyright for the duration of 50 years
following the author's death.134 If the author is unknown, the work. is only shielded for 50
years after publication. 3 The Berne Convention has a long history of amendments, which
were established in many different countries in order to address novel issues that arose during
the span of the Berne Convention. 136 While the treaty was able to successfully cover a
majority of issues that surrounded copyright law during its existence, the rapid growth of
technology beginning in the 1960s inspired the need for the World Intellectual Property

124 Berne

Convention for the Protection of Literary and Artistic Works art.-10, July 24, 1971, In 1 BASIC

DOC. INT'L ECON L. 715 [hereinafter BERNE CONVENTION].
125 Id.
126 Id.
127 Id.
128 Id.
129 BERNE CONVENTION, supra note 124.
130id.
131 Id.
132 Id.
133 BERNE CONVENTION supranote 124.
134 Id.
135

Id.

that after its birth, the treaty was completed in Paris on May 4, 1986 then revised in Berlin on
Nov. 13, 1908, following it was completed in Berne on March 20, 1914 before being revised again in Rome on
June 2, 1928. It then traveled to Brussels on June 26, 1948 continuing on to Stockholm on July 14, 1967. After
leaving Paris the treaty went on to be revised again in Paris on July 24, 1971, with its final amendment on
September 28, 1979).
136Id. (noting
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Organization ("WIPO"), which covered
aspects of copyright law that were novel and not
37
included by the Berne Convention. 1
B. World Intellectual Property Organization
In 1970, WIPO was established to tackle the issues brought upon by information
technology. WIPO is a member-state led, inter-governmental organization with headquarters
in Geneva, Switzerland. 138 In 1974, WIPO became a specialized agency of the United
Nations ("UN"). 139 The organization's main objectives are to promote protection of
intellectual property worldwide and to ensure cooperation between the parties of the treaty."4'
In order to attain its objectives, WIPO sets international standards for the protection and
enforcement of intellectual property rights. 141 While the criteria set in place by the Berne
Convention and WIPO are an international effort to quell copyright infringement, countries
such as: the United States, the United Kingdom, China, and India, are commanded by their
own copyright laws.
C. United States
Congress passed America's first federal copyright act in May of 1790.142 Originally,
the act did not provide express protection for musical works, but was later amended in 1831
to ensure federal copyright protection shielded these works from infringement. 143 While the
amendment of 1831 granted some protection to copyright owners of musical works, its
protection was limited, and did not furnish the copyright owner with all the exclusive rights
they have today. 144 However, as years passed and music became increasingly prevalent, the
act continued to expand to include additional exclusive rights for owners of musical
compositions. Notably in 1897, the act was enlarged to incorporate the right of public
performance, 45 later followed by the right to make derivative works in 1909.146 Finally in
1995, Congress established a copyright owners exclusive right
to distribute their musical
47
works extends to digital deliveries, such as music streaming. 1

137 See ConventionEstablishing the World Intellectual PropertyOrganization,WORLD INTELL. PROP. ORG.

(Sept. 28, 1979), http://www.wipo.int/wipolex/en/treaties/text.jsp?file-id=283833.
138 Id.
140

Id.
Id.

141

Id.

142

Act of May 31, 1790, ch. 15, 1 Stat. 124.
of Feb. 3, 1831, ch. 16, 4 Stat. 436.

139

143 Act

144 See Maria A. Pallante, ASCAP, 61 J. COPYRIGHT SOC'Y 545 (2014), (explaining that the act of 1831 only
provided owners of musical works with the sole right to reproduce and distribute their compositions. Today
copyright owners have the exclusive right to copy, distribute, perform, display and create derivative works).

14' Benjamin W. Rudd, Notable Dates in American Copyright 1783-1969, U.S. COPYRIGHT OFFICE,

http://copyright.gov/history/dates.pdf (last visited Jan. 27, 2016).
146Id. (i.e. the right to make mechanical reproductions of sons in "phonorecords" such as Piano rolls or
modernly vinyl records and CDs).
147Digital Performance Right in Sound Recordings Act of 1995 ("DPRSRA"), Pub. L. No. 104-39, § 4, 109
Stat. 336, 344-48 (1995); see also 17 U.S.C. § 115(c)(3)(A) (2010).
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As stated previously, a musical recording encompasses two distinct works of
authorship: the musical work and the sound recording. 48 However, this was not historically
the case in federal copyright law. 149 Prior to 1971, Congress recognized only the musical
work as copyrightable subject matter. 50 In order to keep up with the rapid improvements in
technology, Congress adjusted legislation to incorporate sound recordings, a distinct class of
copyrighted works under the umbrella of federal copyright protection. 151Thus, sound
recordings fixed on or after February 15, 1972, protected 52only the exclusive rights of
reproduction, distribution, and preparation of derivative works.'
In addition to incorporating the right to make derivative works, 1909 was the year
the "compulsory license" was enacted into copyright law.' 3 Once obtained, a compulsory
license allows a third party to make and distribute phonorecords of the work without the
explicit consent of the copyright owner. 5 4 Under section 115 of the United States Code, a
party seeking a license to make and distribute reproductions of a musical work may do so by
serving a notice of intent on the copyright owner, within thirty days of the creation and prior
to distribution.15 After serving a notice of intent, the person must provide statements of
account and pay the statutorily proposed royalties to the copyright owner.' 6 Statutory royalty
rates are established by the CRB and are reconsidered every five years.' 5 7 The royalty rates
adopted by the CRB were fashioned to provide a numerical maximum that is not to be
exceeded by the owner of a copyright in licensing negotiations.s58 The rates that are currently
in place are the result of an industry-wide negotiated agreement that was submitted to the
CRB as a settlement of the most recent rate-setting proceeding. 5 9 Presently, the rates set in
place for streaming services ranges from 10.5 percent to 12 percent of the services revenue,
160
with a minimum royalty that must be met.
As noted in section B, detailing the different streaming services offered to
consumers, the streaming companies are simply not paying artists the statutorily prescribed
royalty rates engineered by the CRB. 6 The streaming conglomerates are evading penalties

1' Chandna, supra note 116.
"9 Pub. L. No. 92-140, 85 Stat. 391 (1971) ("Sound Recording Act of 1971"); see generally PRE-1972 SOUND
RECORDINGS REPORT at 7-12.
15o Id.

152

Id.
id.

153

id.

151

17U.S.C. § 115 (2010).
Id. at § 115(b)(l).
"'6Id.at § 115(c)(5).
1
17 U.S.C. § 804(b)(4).
158Id. (explaining that when establishing the royalty rate, the CRB considered the following: availability of
creative works to the public, fair return of income to copyright owner under existing economic conditions,
creative contribution from copyright user and minimization of disruptive impact on the structure of the
industries involved).
' Adjustment of Determination of Compulsory License Rates for Mechanical and Digital Phonorecords, 78
Fed. Reg. 67,938,67,939 (Nov. 12, 2013) (explaining that the rate to make and distribute permanent downloads
of physical phonorecords of a musical work is 9.1 cents per copy, ringtones is 24 cents per use, and songs over
five minutes is 1.65 cents per minute).
160See generally 37 C.F.R. §§ 385.12-385.14, 385.23 (2015).
"4
15

161 Miller, supra note 104.
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under copyright law through the use of voluntary licensing. Voluntary licenses are negotiated
between a copyright owner and a potential user that take effect in lieu of the rates and terms
set by the CRB. 162 Given that the popularity surrounding these streaming services and piracy
figures at an all time high, 163 artists are forced to agree to deals offering lower royalty payouts
in an effort to present their music to the public. While United States copyright laws have yet
to address the issues surrounding voluntary licensing, they have made major efforts at
deterring the frequency of piracy.
1. Digital Millennium Copyright Act
In 1998, Congress passed the Digital Millennium Copyright Act ("DMCA") to
implement WIPO's World Copyright Treaty ("WCT").' 64 The DMCA encompasses the
capacity to hold infringers both civilly and criminally liable for violations. 165 The act was
passed to give copyright holders enhanced remedies against the unauthorized access to their
intellectual property. 66 Section 1201(b) of the DMCA specifically states that in addition to
the copyright laws currently enforced against infringers, any use or trafficking of technology
67
"primarily designed to circumvent" copyright protected material is illegal under this law.'
The foundation behind this idea was built primarily on the notion that even though United
States copyright laws were legislated in an attempt to protect a copyright owners intellectual
16
property rights, infringers crafted elusive ways to avoid liability for their encroachments.
D. United Kingdom
Copyright law originated in the United Kingdom ("UK") in 1710, with the
introduction of the Statute of Anne. 169 Originally stemming from the common law, the Statute
of Anne became statutory with the passing of the Copyright Act of 1911.170 This was the
World's first copyright statute, which provided copyright protection regulated by the
government and courts, rather than individuals. 17 1 Much like the copyright laws of the United
States and India, this law gives the creator of an original work fixed in a tangible medium, the
right to control the way in which their materials are used. 172 The current copyright law

162

17 U.S.C. §1 15(c)(3)(E)(i) (2012).

163 Robert Steele, If You Think Piracy Is Decreasing, You Haven't Looked at the Data..., Digital Music News

(July 16, 2015), http://www.digitalmusicnews.com/2015/07/16/if-you-think-piracy-is-decreasing-you-haventlooked-at-the-data-2/.
164 Jane C. Ginsburg, Copyright 1992-2002: The Most Significant Development?, 23 FORDHAM INTELL. PROP.
MEDIA & ENT. L.J. 465, 479 (2013).
165 Id.
167

Id.
Digital Millennium Copyright Act, 17 U.S.C. § 1201(b) (1998).

168

Id.

166

169 Tallmo, supra note 110.
170Fact Sheet P-0: UK Copyright Law, THE U.K. COPYRIGHT SERV,
https://www.copyrightservice.co.uk/copyright/pOluk-copyright-law

(last amended 2000).

Id.
172Id. These rights include the right to: broadcast and public performance, copying, adapting, issuing, renting
171

and lending copies to the public. Id.
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173
governing the UK is known as the 1988 Copyright, Designs, and Patents Act. Under this
law, the extent of protection granted to each copyright owner varies depending on nature of
the work.174 For example, a literary, dramatic, musical, or artistic work is protected for the life
years, while a sound recording is only protected for 50 years from the
of the author, plus 70
75
time it was created.'
Following the creation of the Statute of Anne, the UK has continued to modify its
copyright laws to keep up with the developing advances in the economy. In particular, the
176
growth of the Internet has facilitated a growth of online copyright infringement. In order to
combat the effects of this infringement, the country launched a crime unit known as the Police
Intellectual Property Crime Unit ("PIPCU"). The unit, which was launched in 2013, aims to
77
protect legitimate businesses operating in the UK from illegal piracy and counterfeiting.1
17
Specifically, addressing the topic of policing online infringements. The UK reasoned it is
especially imperative today to have specialists who are equipped to understand the
technological sophistication required in investing copyright infringement in order to better
combat the rise of piracy.' 79 Since its birth, the PIPCU has arrested 52 people, suspended over
5,000 Internet domain names, and diverted over 11 million visits from copyright infringing
sites to the PIPCU suspension site.18 0 While the institution of the PIPCU has helped diminish
l
infringement figures in the UK, its law enforcement capabilities can only extend so far.' In
order to completely demolish the existence of copyright infringement, the UK believes
collaboration with other countries is a necessity in order to reach a common goal. '82

E. China
The first Chinese copyright law was adopted on September 7, 1990, by the People's
Republic of China and ratified on June 1, 1991.181 China is one of the last countries to adopt a
'84
form of copyright protection for its citizens, in large part because of its cultural traditions.
Historically, China's economy was centered on socialist and Confucian values that promote
the sharing of ideas throughout the community. I s5 Furthermore, Chinese people believe that
innovative concepts should be shared with society as a whole in order to endorse communal

173Copyright, Designs and Patents Act 1988, ch.48 (Eng.),
http://www.legislation.gov.uk/ukpga/1988/48/contents.
174

Id.

175 Id.
176 Ros

Lynch, Copyright and IP Enforcement Director, Intellectual Property Office, addressing copyright
enforcement in Beijing (Aug. 21, 2015), http://www.government-online.net/uk-policy-on-copyright-in-china/.
177

Id.

178 Id.
179

Id.

180 Id.
181 Lynch, supra note 176.
182

Id.

Wang Zhengzhi et al., China Intellectual PropertyTask Force Members, CHINA INTELLECTUAL PROPERTY
INDEX (Sep. 10, 2014) http://www.wipo.int/edocs/lexdocs/laws/en/cn/cn383en.pdf [hereinafter China IP
113

Report].
184

id.

185 Id.
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benefit rather than individual advances. 186 For example, if a Chinese national were to write a
song, traditionally, it was viewed as a great compliment to the author for that song to be
featured in a Chinese commercial or publically performed by another.' 87 In vast contradiction
to the customs of many Western countries, this type of use was not viewed as an infringement
of the songwriter's intellectual property rights because society was sharing the enjoyment.
However, Western authors have been hesitant to invest in China for fear of having their ideas
infringed upon. 8 8 Thus, China's liberal views on individual intellectual property rights were
modified in order to stimulate a more prosperous economy.189
Given that the enactment of these laws were the country's first attempt at policing
copyright infringement, China is still adapting to the idea that the use of copyright infringing
goods comes with consequences.'9° The laws protect Chinese citizens and foreigners who are
published within China for a period of 50 years, or in the case of an individual author, the life
of the author plus an additional 50 years. 191Interestingly, China's copyright laws perpetually
protect the right of accreditation, affording a copyright owner enormous security of their
moral and personal rights.' 92 Publishers are allotted a ten-year term of protection for any
publications that encompass their original design.193 This is beneficial to publishers who are
not by law the copyright owner, but have contributed to the work in a significant way.194
Much like the United States, China does not afford copyright protection to its laws
95
or any legislative, judicial, or administrative materials, including their official translations.'
This is because, although they are fixed in a tangible medium, i.e. written down, once they are
enacted, they become a fact and facts are not copyrightable. Conversely, China has chosen not
to protect databases and formulas under their copyright umbrella, which are typically covered
under the scope of United States Copyright laws. 96 Given that China's copyright laws are so
novel, the country is still maintaining the highest piracy rate across all copyrighted industries,
running from 90-96 percent. 97 In an attempt to depress this astronomical percentage, China's
lawyers are continuing to educate citizens on intellectual
property rights in hopes their
98
knowledge will stop the use of infringing products.'

186

Id.

187 CHINA IP REPORT, supra note 183.
188

Id.

189 Id.
19o Id.

191James, supra note 41.
192 Id.

193Id.
194id.
195 Id.

196See generally, Apple Computer, Inc. v. FranklinComputer Corp., 714 F.2d 1240 (3d Cir. 1983) (explaining

that a computer program is subject to copyright protection because it is attributed to a literary work because of
the use of letters and numbers in coding).
197 Chandna, supra note 116.
198 Id.
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F. India
In vast contrast from China's novel copyright laws, India's copyright laws can be
traced back to the country's colonial era under the British Empire. The earliest statute relating
to copyright law in India was the Copyright Act of 1847. 99 The current statute governing
copyright laws in India is the Copyright Act of 1957 .20 The Copyright Act of 1957 has been
amended six times since its genesis, most recently in 2012. 201 According to Indian law, an
author's work is subject to copyright protection if it is original in skill, labor, and judgment,
and recorded in some tangible form. 2°' Closely mirroring the statutes that govern United
States copyright laws, the 1957 act grants the owner of a copyright the exclusive right to
reproduce, copy, publically perform, and make derivative works of their creations. 0 3 Original
literary, dramatic, musical, and artistic works such as films and sound recordings are several
of the subjects safeguarded under India's copyright laws.2
One major difference in the copyright laws of India, as compared to the United
States, is that the duration of copyright protection varies depending on the type of work in
question. 20 5 For instance, the owner of a copyright to a literary work will be granted
protection for their life plus 70 years, while the copyright holder of a sound recording only
receives protection for 50 years from the end of the year of publication. 20 In the United
States, the period during which copyright owners are granted protection depends on who
owns the copyright. 20 7 As you will see, India's copyright laws are similar to the United States
and the United Kingdom in many aspects that encourage the creativity of authors. However,
the current standards set in place lack legal deterrents for those who attempt to circumvent
technological protection measures ("TPM"). 20 8 TPMs encrypt files in an attempt to stonewall
hackers and protect digital works from copyright infringement. 209 Nonetheless, due to the

199Nandita Saikia, Indian Copyright,BLOGGER.COM (Apr. 22, 2014),

http://copyright.lawmatters.in/2014/04/indias-first- 1847-copyright-statute.html (noting that this statute was
later modified to emulate the British copyright act of 1911, which was then referred to as the Copyright Act of
1914).
20 Indian Copyright Act, 1957, Acts of Parliament, 1957,
http://copyright.gov.in/documents/copyrightrulesl957.pdf.
201The Copyright Act of 1957, No. 27 of 2012, INDIA CODE (1957),

http://www.wipo.int/edocs/lexdocs/laws/en/in/in066en.pdf.
202 id.
203

Id.

204 id.

205 BIRLA Institute of Technology & Science, Pilani, EntrepreneurshipDevelopment and IPR Unit: A Manual
On Intellectual PropertyRights, (Nov. 2007) http://www.bitspilani.ac.in/uploads/PatentManualOct_25th_07.pdf.
206 Id.
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high prices of music in India and worldwide, hackers have found a way to cross these digital
boundaries.210
In India, devices that promote digital circumvention are sold openly to those who
are attempting to target entertainment software. 211 Consequently, the piracy rate in India for
the online marketplace is nearly 99 percent. 212 As a result of digital music being so easy to
acquire illegally, the music industry as a whole has suffered a significant loss in revenue.
Despite the many amendments to the 1957 Indian Copyright Act, it still fails to provide any
significant deterrence to users or distributors of anti-circumvention technology to defend
against copyright infringement. 213 Contrary to American copyright laws, the Indian Copyright
Act of 1957 requires a showing of intent to prove copyright infringement, which places a
214
significant burden on the copyright owner.
India would be able to significantly decrease its piracy statistics by strengthening its
copyright laws to include penalties for those involved in the sale or consumption of anticircumvention technologies. Implementing stricter anti-circumvention laws in India would
open the doors to price discrimination. Price discrimination is the practice by which
impenetrable digital codes that act as locks that restrict access to copyrighted materials. 211
This is beneficial because streaming companies can charge lower prices for the use of their
services given that their revenue loss due to piracy is annually less significant.
Even with United States and international copyright laws set in place, the music
industry is still seeing a rapid decline in music sales and a vast degree of frustration among
216
artists. Capabilities of digital transmission contributed to the rise of piracy and lower
royalty payments for artists. Essentially, these miniscule payouts fall well below minimum
wage requirements with no legal remedies offered to artists due to loopholes in copyright
laws. Under the Berne Convention, copyright protection extends for 50 years after the authors
death. Despite being granted international protection under the Berne Convention, countries
are still subject to their domestic copyright laws. For example, if the Berne Convention
awards longer protection of ones copyright abroad than it does locally,
the copyright will be
2 17
subject to the reduced duration as enforced by their home country.
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Media Piracy in Emerging Economies 338, 389 (2011), http://piracy.americanassembly.org/wpcontent/uploads/2011/06/MPEE-PDF-1.0.4.pdf.
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IV. ECONOMIC IMPACT
With the introduction of digital streaming services, such as Apple Music, Spotify,
8
Pandora, and Tidal, the physical sale of music mediums continues to decline. 21 As a result,
artists are deriving less revenue from the sale of their music, forcing them to rely on income
from endorsements, live concerts, and merchandise in order to break even.21 9 What many
people fail to recognize is that artists often invest a large sum of their own money into the
efforts it takes to put out an album. 220 For artists who have a sizeable fan base, this issue
becomes less detrimental because they spend less money on marketing campaigns. However,
for artists who are newly emerging onto the music scene, they often end up falling into debt
simply during the creation phase, making the possibility of advertising to their market a
distant dream. Further, even if an artist manages to pull together the necessary funds to create
and market their music, it will often set them back financially making it years before they can
afford to create more music. 22' Even today's most popular artists, such as Jay-Z, Taylor Swift,
and Kanye West, are seeing less money than they have previously due to the incline in music
streaming. 222 While many will argue these artists have already made such a substantial
income that a decline in revenue would hardly be injurious to their livelihood, for economic
purposes, it is important to view waning incomes on a broader scale. It is a well-known
circumstance that those who make less money spend less money, and the less money going
into our economy, the worse off the economy is as a whole.
In addition to the fiscal impact music streaming has had on the artists themselves,
the rise of piracy, both domestically and internationally, has contributed to this economic
decline. 223 In 2014 it was reported that an estimated 750,000 jobs were lost due to online
piracy. 224 Typically when thinking of the music industry, what comes to mind are the
entertainers. However, there are millions of people who work behind the scenes to produce
these albums. When music is made available for free, it becomes so difficult to pay them that
they lose their jobs.225
Moreover, the music industry has seen a decline in the quality of music since the
birth of these streaming services. 226 Since these platforms have made copying, remixing, and
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redistribution, such an elementary activity, the world is free to advance their creativity, or
lack thereof.227 The job of a producer to edit individual songs to shape them into the final
product can now be done by anyone in their home on their computer. Platforms, such as
YouTube, have presented consumers with a decision. Music lovers are faced with the option
of listening to music that is subjacent in quality, but free to access228or pay for better quality
and rationalize paying for something they could have obtained free.
V. SOLUTION
As music-steaming statistics continue to reflect consumer demands, it is obvious
that these platforms are here to stay. 229 Last year, 164 billion songs were streamed in America
alone, which was a 54 percent growth from the previous year. 23 As the world becomes
increasingly exposed to music streaming, courts around the world will be forced to address
the issues that accompany the phenomenon. While the United States has the most efficient
and stringent copyright laws, the threat of declining revenue in the music industry due to
digital streaming services cannot be addressed on a domestic playing field. Given that music
is primarily accessed via digital platforms, a single sound recording can be in multiple
232
countries within seconds.
Additionally, American music is in high demand, which makes it more expensive in
233
foreign countries, and thus, more susceptible to piracy. The overwhelming prevalence of
piracy today substantially diminishes not only the quality of the music we consume, but the
revenues paid to those who create it.234 Accordingly, requiring all countries that ingest a
meaningful portion of the international streaming market to enter into WIPO treaties would
heighten standards for effective protection of copyrights and strengthen anti-piracy efforts to
deter infringers. 235 It is not enough to simply offer the option of following international
copyright standards, such as those parented by organizations such as WIPO. 236 Compelling
every country engaged in the use of digital streaming services to adhere to the regulations of
WIPO will generate clarity and uniformity in expectations of consumers. 217 Further, this
about-the-decline-of-sound-quality/ (discussing an online documentary that talks about the decline of sound
quality and how technology has changed the way we listen to music).
227
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228
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certainty will extend to the sanctions imposed upon violators. If those attempting to
circumvent intellectual property laws are wholly aware of the implications of their actions, it
is likely to deter participation.
Next, copyright laws in the United States and internationally must be amended to
impose greater penalties on those who commit violations. In modem society, if an individual
steals a tangible object from a store and is caught, they are prosecuted. If it is a reoccurring
offense, courts may impose more severe penalties, such as jail time. Today, the United States
238
affords a criminal penalty to copyright infringers of imprisonment up to 5 years per offense.
While this is a sufficient penalty to impose, many copyright infringement claims are filed
under civil law, which only serve to make the copyright owner whole rather than deter future
violations.2 39 Therefore, all instances of substantial copyright infringement will be subject to
criminal sanctions. Conforming intellectual property laws to reflect the criminal laws of the
United States when it comes to larceny, would force transgressors to be held accountable for
their behavior. Correspondingly, the range of statutory damages to be paid to the copyright
holder in the event of willful infringement should be increased. Currently, a transgressor may
24
0
be liable to the copyright owner in amount not to exceed $150,000 for willful infringement.
This number should not be capped and should be determined based on an in-depth analysis of
the nature of the infringement, the type of work, and the extent of infringing uses. Placing
excessive burdens upon encroachment of copyright owners rights is likely to deter violations
of the law.
In addition to implementing consistent laws and stricter penalties, the music industry
must establish transparency in the market. 24' Doing so will require all streaming services to
make their revenue and royalty payouts public knowledge. If streaming companies know their
payouts, or lack thereof, will be released to the public and possibly hurt their reputation for
underpayment, it forces them to stand behind their decisions and address any concerns from
242
the public. Of course, not all members of society have an interest in the revenue of musical
artists, but even a small amount of consumer push back regarding these services may help to
increase artist payouts. With this in mind, the music industry must come to a unanimous
consensus on security and revenue models.243
Once unanimity has been established, statutorily requiring the fixed royalty rate to
be applied to every streaming service across the board will encourage every music-streaming
platform to conform to artist demands. 244 The idea behind this solution is that if it is
statutorily required that streaming services pay their artists the same percentage per stream,
even the less popular artists will be more fairly compensated for their works. It has been
argued if streaming services were required to pay even royalties for all artists, they would
stop streaming lesser-known artists all together because they cannot afford to do so. In
response to this argument, if streaming services paid artists per stream, the amount paid out
238 18
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would only be a result of consumer demand for a specific artist's works. This solution aims to
resolve the issue that many artists feel their music is devalued, thus hindering them from
creating new works. When all artists are created equal, at least financially, there develops a
sense of community among the industry, which levels the playing field.
Finally, a statute that mandates streaming services begin to stray away from
"freemiums" should be created. 24 5 This would require every streaming company to demand
consumers pay a fee in order to use their service. With this, it shall be statutorily required that
streaming services offer a "window" option to artists, which allows them to keep their records
from "freemium" playlists, making them only available to paying subscribers.2" This will
create incentive for users to acquire a paid membership to these sites as well as entice artists
to allow their music to be featured on these platforms. 247 Those companies who refuse to
comply will be penalized via monetary fines and potential criminal sanctions. While this
solution will be an uphill battle to transform an already mature industry, minor changes over a
2a
period of time will eventually phase out free listening and pressure users to pay.248
VI. CONCLUSION
24 9
Today's society is one that continues to prosper off the innovations in technology.
Technological advances have created a culture that is frenzied by instant access to
information, music, and digital content. As a result, music streaming has become mainstream
and more people are digitally accessing music than ever before.250 While these advances have
benefited our world in many ways, they have also opened the doors to illegal activity, such as
piracy and illicit file sharing. 251 As a result of music being so easily and freely accessed, sales
have plummeted .2522Thus, artists are not being appropriately compensated for their creative
works. 3 Due to the decline in revenue, artists are less willing to put out music they create
because they feel as if they are working for free. 254 Consequently, with less people buying
music our economy has been impacted. Less money spent is less money going into the
economy, which can be noted on a domestic and international scale. With that, the expansion
of music streaming has caused the amount of copyright infringement claims to greatly
increase.
An amendment to copyright law that would impose stricter penalties for infringers
and mandatory registration with WIPO for all countries that stream music, is anticipated to
dissuade potential infringers from committing any violating acts. Further, establishing
transparency in the market is likely to hold streaming companies accountable for their
decisions and force them to justify these decisions to the public. Lastly, beginning to make
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steps to clear out the Internet's warehouse of free music will place pressure on consumers to
pay a fee in order to enjoy these services.
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